BLLE MONTAI N BNERGY, | NC
| BLA 97-418 Deci ded Qctober 19, 1999

Appeal froma decision of the Area Minager, Wite R ver Resource Area,
Bureau of Land Managenent, denying a request for refund of rentals paid for
rights-of-way. Q3544223 et _al.

St asi de and renanded.

1 Federal Land Policy and Minagenent Act of 1976:
R ght s- of - Vdly- - R ght s-of - Vdly: Federal Land Policy
and Mwnagenent Act of 1976

Rghts-of -way granted for el ectric or tel ephone
facilities financed or eligible for financing under
the Rural Hectrification Act of 1936 are exenpt
frompaynent of rental under 43 US C § 1764(Q)
(1994), as amended by Rub. L. No. 98-300 and Rub. L.
No. 104-333, and paynents of rental for such rights-
of -way are properly refunded.

APPEARMNNCES [avid F Gabtree, Esg., and Mitthew Brinhey, Esq., Mirray,
Uah, for Bue Muntain Energy, Inc.; Brock Wéod, Esg., Gfice of the
Regional Solicitor, US Departnent of the Interior, Lakewood, Gl orado, for
the Bureau of Land Minagenent .

AN ON BY ADM N STRATI VE JUDE | RWYN

B ue Muntai n Energy, Inc. (Bue Muntain), has appeal ed the April 22,
1997, decision of the Area Mainager, Wite Rver (Ql orado) Resource Aea,
Bureau of Land Managenent (BLM), denying a request for a refund of rental s
paid prior to Novenier 12, 1996, for six rights-of-way (RONS).

These ROVs were granted under Title V of the Federal Land Policy and
Minagenent Act of 1976 (ALPWY, 43 USC 8§ 1761 (1994), to Bue Muntain' s
predecessor, Véstern Fuel s-Uah, Inc. (VIR). Section 504(g) of ALPVA 43
USC 8 1764(g) (1994), provides that the hol der of a right-of-way shall
pay annual |y in advance the fair narket rental val ue of the right-of-way.
Se 43 CER 8§ 2803.1-2(a). Section 504(g) was anended in 1984 by the
addition of the followng | anguage: "R ghts-of-way shall be granted,
issued, or renewed, wthout rental fees, for electric or tel ephone
facilities financed pursuant to the Rural Hectrification Act of 1936, as
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anended, [7 US C 8§ 901], or any extensions fromsuch facilities: * * *."
Pub. L. No. 98-300, My 25, 1984, 98 Sat. 215. This provision was anended
by the OQmibus Parks and Rublic Lands Minagenent Act of 1996, effective
Novenier 12, 1996, by striking "financed pursuant to the Rural
Hectrification Act of 1936, as anended,” and inserting "eligible for
financing pursuant to the Riral Hectrification Act of 1936, as anended,
determned wthout regard to any application requirenent under that Act."
Section 1032(a), Rub. L. No. 104-333, Nov. 12, 1996, 110 Sat. 4239. The
anendnent applies to rights-of-way held on or after the date of enactnent of
Rub. L. No. 104-333. 1d., 8§ 1032(b).

In early Qctober 1996, Deseret Generation & Transnissi on Gooperati ve
(Deseret) wote B.Mstating that VWU had changed its nane to B ue Muntain
and was now a whol | y-owned subsi diary of Deseret. Deseret requested that
this change of nane be nade for several ROVs. |In addition, Deseret
explained that both it and B ue Muntai n were nonprofit cooperatives
financed under the | oan prograns admnistered by the Rural UWilities Service
(RB), fornerly the Riral Hectrification Admnistration (R2A), but that
this financing arrangenent woul d cease later that nonth. Deseret stated its
understanding that both it and B ue Muntain were presently exenpted from
rental fees for RONVs under 43 CE R 8§ 2803.1-2(b) (1) (iii). I/ "It is our
under standi ng that because both Deseret and [B ue Muntain] are | eaving RS
this RONfee exenption wll be lost, but that both conpani es woul d qualify
for the RONfee exenption extended to non-profit organi zati ons under 40
[sic] CER §82803.1-2(b)(2)(i)," Deseret stated. 2/ This "change in the
appl i cabl e regul ati on under whi ch RONfee exenptions are granted’ woul d
extend to all of Bue Muntain's @l orado RONs for whi ch Deseret had
requested a nane change, as well as to a Deseret right-of-way in Uah for an
electric transmssion line, Deseret concl uded.

B.Mreplied on Gctober 11, 1996, that the rental exenpt status Deseret
clained for its UWah facilities coud not be applied to VWU s Ml orado
facilities under Rublic Law 98-300 because the VWU facilities "were financed
by private funding and are not an extension of a REAfacility. They are in
fact an extension of a coal mne operation.” B Menclosed serial register
pages for ROVs held by ViRU and briefly described the purpose and rental
status of each.

Y 43CFER 82803.1-2(b)(1)(iii) provides that "[n]o rental shall be

col lected where: * * * [t]he facilities constructed on a site or |inear
right-of-way are or were financed in wole or in part under the Rural
Hectrification Act of 1936 * * * or are extensions fromsuch Rural
Hectrification Act[-]financed facilities.” The regulation has not been
anended since enactnent of Fub. L. Nb. 104- 333

2l 43 CFR 82802 1-2(b)(2) (i) provides that the authorized officer nay
reduce or waive the rental paynent where "[t]he hol der is a nonprofit
corporation or association which is not controlled by or is not a subsidiary
of a profit naking corporati on or business enterprise.”
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B ue Muntai n responded to this letter on Novenber 21, 1996, to
explain the "financing, operation and control of the Deserado’ coal nine:

Fomits inception the Deserado Mne and its associ at ed
facilities have been inexorably tied to Deseret's Bonanza Power
Rant. Deseret has been, is, and wll likely continue to be
Deserado' s only custoner. The Bonanza Power Hant was desi gned
inevery detail to burn coal only fromDeserado. * * * BEven the
| ocation of the Bonanza Power Hant was in large part determned
by the location of the Deserado Mne. Bonanza and Deserado were
bui |t contenporaneously, and the financing for both projects
cane fromREA | oans nade directly to Deseret. Qertain of these
| oans were nade to Deseret for the mne and the nonies were

| oaned by Deseret to WU for that purpose. Mrtually all of the
financing for the devel opnent and operation of the mne has been
fromREA through Deseret to VIR [3/]

3/ Qur description of the relationshi ps anong these entities was set forth
in VWstern Fuel s-Uah, Inc., 119 IBA 231, 232 (1991), in which we set aside
and renanded a @l orado Sate Gfice, BLM deci si on denyi ng WU s
application for areductioninthe royalty rate and a wai ver of rental for
Federal coal |eases:

"VIFU owns and operates the Deserado Mne, a private railroad, and
related coal transportation facilities. Al are part of the Bonanza Power
Project. The other parts of that project are the Bonanza Power Lhit, a
coal -fired el ectrical generation facility located in eastern Uah near the
city of Mernal, and related el ectrical transmssion facilities, owed and
operated by DT [Deseret], a nonprofit generation and transmssion
cooper at i ve whi ch supplies power to six rural electrification associ ations
serving consuners in six states.

"WWUJis a subsidiary of Véstern Fuel s Association, Inc. (Véstern
Fuel s). Western Fuels is a nonprofit cooperative which supplies fuel toits
nenter ship of 13 rural electric cooperatives and 22 public bodi es operating
electric utility systens. VWUwas organi zed for the sol e purpose of owning
and operating the Deserado Mne to supply coal to the Bonanza Power Lhit.

It delivers coal fromthe mne in @l orado by railroad to the Bonanza Power
Lhit in UWah. WUis owed by DT (90 percent) and Véstern Fuel s (10
percent).

"Prinary financing for the Bonanza Power Project was provided in 1981
by a $900 million doll ar | oan guaranteed by the REA an agency of the US
Departnent of Agriculture, to D&I. Fursuant to an Qctober 28, 1981,
fundi ng agreenent between D&T and VIRJ DT lent a portion of the proceeds
fromthe guaranteed | oan to ViU for the devel opnent of the Deserado Mne.

"Qn rtober 28, 1981, DT and VWU al so entered into a coal sal es
agreenent. Uhder this agreenent, DI pays WU for coal at the cost of
production and transportation. V#U al so nay col | ect fromD&TI paynents for
a post-mning reclanation fund and a capital recovery and equi pnent
repl acenent fund. However, VWU does not receive any profit or return on
investnent fromthe sale of its coal to DXTI."
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(Noventoer 21, 1996, letter at 1-2.) "Gven that the financing for the
Deserado Mne appears to neet the Public Law 98-300 requirenents,” H ue
Muntai n stated, "BLMROJ's] obtained by V\WWJ for the Mne and its

associ ated facilities should have qualified for rental exenpt status under
40 [sic] R 2803.1-2(b) (1) (iii)." Ater noting that Deseret's RB fundi ng
ended on ctober 17, 1996, B ue Muntai n added: "[Since [B ue Muntain]
isanonprofit organization, it should qualify for rental exenpt status
under 40 [sic] AR 2803.1-2(b)(2)(i)." 1d. at 2.

B ue Muntain stated that VIRJ "appears to have been payi ng RONrental
fees to BMin error for a period of sone years" and requested refunds of
the fol lowng "excess rental anounts":

Q3G 34338 Access Road $75
Q3G 44223 Pover | i ne 680
Q3G 31709 Refuse Hle Area 94, 500
Q3G 30119 Qnveyor Belt Facility 32,032
Q3G 31641 Aluvial VI Mnitoring Facilities 797
GG 30118 Rai | road 73, 500

Q3G 31639 Load-out Loop and Associ ated Facilities 126, 775
TOAL EXCESS RENTAL PA D TOBM $328, 359
Id.

B.Ms April 22, 1997, decision states that ROVG3G 34338 was grant ed
to VWU on August 26, 1982, for an access road to private property. RONGIG
30118 was issued to VWU on February 24, 1982, for a railroad for haul i ng
coal to a power plant. RONs Q3G 30119, Q3G 31641, and Q3G 31639 were
granted on July 23, 1981, for an access road to haul spoil fromthe mine to
adisposal pile for aluvial wells (and related pipelines, electrical
lines, and tel ephone lines) to supply water for coal mining operations;, and
for aralroad | cadout facility for |loading coal, respectively. RONG3G
44223 was granted on January 15, 1987, for a power line used to light the
coal mne disposal pileto alow?24-hour operations. B.Ms decision noted
that Q3G 31709 was a | ease issued under section 302(b) of APV 43 USC §
1732(b) (1994), on June 16, 1982, to authorize disposal of spoil fromthe
coal nmining operation.

BLMs decision noted that under Pub. L. No. 104-333 the standard for
exenption of rent is eligibility for financing under the Rural
Hectrification Act. "The above-noted rights-of-way all neet this new
standard,” B.Mstated, and "[a@]ccordingly * * * are exenpt fromrental
paynents, effective Novenber 12, 1996." (Decision at 1.) Gncerning B ue
Muntain's request for arefund of rental, BLMs deci si on stat ed:

In the past, these rights-of-way have clearly been
consi dered to be facilities necessary for the operation of a
coal mne, and the question of rent exenpti ons was never rai sed
by VWU In fact, wien VlIRU applied for the latest of these
[ROWVs], Q3G 44223, they submtted an advance rental deposit
wth their application. If the mne were to have
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been separated fromany associ ation wth the power plant, by an
assi gnnent of coal |eases, for exanple, it could theoretically
stand on its own, and offer coal to other narkets. Wth the
possi bl e exception of the railroad (G3G30118), and the access
road (G3G 34338, which only provides access over a previously
existing road, to private | and owned by [B ue Muntai n], but not
required for either coal production or any electrical
generation, transportation or distribution), all of these
facilities would continue to be utilized for the operation of a
coa mne. Utinately, these rights were acquired and hel d by
Wéstern Fuel s-Uah, which to our know edge did not, itself,
borrow noney fromthe REA or wth an REA guarantee. Wiile they
apparent |y borrowed noney fromthe Deseret Generation and
Transmssion, which in turn had an REA guaranteed | oan, the
actual source of any noney | oaned to VWUis not clear. This

bei ng the case, the request for a refund of rents paid prior to
Novenier 12, 1996, is denied.

ld at 2

B ue Muntai n appeal ed. Hue Muntain agrees wth BLMs concl usi on
that the RONVs are exenpt fromrent after Novenier 12, 1996, but appeal s the
denial of its request for refund of rental paid before that date. 4 BM
didnot file an answer in this appeal .

Areviewof the authorized uses for each of the six ROVs confirng the
summary descriptions provided for themin BLMs April 22, 1997, deci sion.
(ne of them Q3G 44223, states it is for a powerline to refuse piles and an
air nonitoring station. Another, Q3G 31641, is for six alluvia wells "wth
rel ated access roads, waterlines, 13.8 KV powerline and tel ephone |ine
facilities." Athird, G3G30118, is for the "construction, operations,
nai ntenance, and termnation of a 22 mle singl e track overhead catenary
powered el ectric railroad, wth passing track." Q3534338 is for
construction and nai ntenance of an access road, Q3G 31639 is for a railroad
| oadout area, and Q3G 30119 is for a haul road to a waste disposal area and
an overland conveyor to the railroad | cadout area.

[1] Wiether aright-of-way is exenpt fromrent under Pub. L. No. 98
300 or Pub. L. No. 104-333 depends on whether it was granted for "electric
or telephone facilities * * * or any extensions fromsuch facilities" that
vwere either financed or, after Novenber 12, 1996, eligible for financing,
under the Rural Hectrification Act of 1936. Athough such facilities are
not limted to "lines," see South Gentral Wah Tel ephone Association, Inc.,
98 I BLA 275 (1987) (RONfor microwave repeater financed by the REA that was
used for tel ephone conmuni cation is exenpt), it is not clear that all of

4/ BLMal so denied the request for exenption of the | ease issued pursuant
to section 302(b) of ALPVN noting that section 504(g) does not apply and
there are "no provisions for any formof waiver or exenption (see 43 R
2920.8)." (Decision at 1.) HBue Muntain does not appeal this part of
BLM's deci si on.
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these six RONs are exenpt as of Novenber 12, 1996, as stated in BLMs April
22, 1997, decision, even if they were all granted for projects that were
financed by the REA or eligible for REAfinancing. Nor is it clear that B.M
applied a consistent rental policy to these RONs. A though one, G3G 44223,
is for a powerline, and woul d therefore appear to be exenpt, and anot her,
Q3G 31641, includes such facilities and nay therefore be at least partialy
exenpt, BLMs (rtober 11, 1996, letter to Deseret lists both of these ROVs
as subject torental. Onthe other hand, the letter lists Q3534338 for the
access road, which is not such a facility, as rental exenpt. The other
three ROVs, Q3G 30118, A3JG 30119, and GG 31639, are also listed as subj ect
torental. B.Mwas apparently not avare when it nade its April 22, 1997,
deci sion of the infornation about VWU in the record of the coal |eases we
reviewed in Véstern Fuel s-Uah, Inc., supra, that indicates that the
projects were financed by REA grants to Deseret on behalf of VIR If, as it
appears, one and perhaps nore of those ROWs are for electric or tel ephone
facilities, then to the extent rental was paid for those RONVs before
Novenber 12, 1996, that rental shoul d be refunded, and those RONs woul d
continue to be exenpt after that date. n the other hand, RONs not granted
for electric or tel ephone facilities or extensions fromsuch facilities

woul d not be exenpt frompaynent of rental, either before or after Noventer
12, 1996, under Rub. L. No. 98-300 or Rub. L. No. 104-333 or 3 CFR 8§
2803.1-2(b) (1) (iii) and would not be entitled to a refund of rental s pai d.

S

W therefore set aside BLMs April 22, 1997, decision and renand the
natter to BLMso it nmay determine whether any of these RONs were granted
for electrical or telephone facilities and therefore qualify for exenption
fromrental paynents.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis set aside and renanded.

WIT A Trwn
Admini strative Judge
| concur:

David L. Highes
Admini strative Judge

5 BMhas authority, however, to reduce or perhaps waive rental paynents
for these ROVs under 43 CF R 8§ 2803.1-2(b)(2) (i), assumng they were
granted to a nonprofit corporation or association which is not controlled by
or is not asubsidiary of a profit-naking corporation or busi ness
enterprise. See Valley Honeers Wdter ., Inc., 125 I1BA 326 (1993). It
was under that regulation that B ue Muntain applied for an exenption after
Deseret's R funding ceased in Qctober 1996 and it is BLMs responsibility
to decide inthe first instance whether to grant that application.
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